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Parties are absent.  

This Misc. (J) case arises out of petition No. 238/17 filed by the 

petitioner/plaintiff under Order 39 Rule 1 and 2 read with section 

151 of CPC praying for temporary injunction.  

 

Case of the plaintiff/petitioner is that, one Mohar Khan was the 

possessor of many bighas of land and after giving the said property 

to his daughters and selling some of the land, there remained only 

10B-1Ls. of land covered by dag No.21(o), 12(n) under the periodic 

khiraj patta No.22 situated at vill- Kazipara Pt-2 under Chapar 

Revenue Circle. After his death, the land was recorded in the name 

of his four sons, namely, Dildar Ali, Kazimuddin Khan, Aynal Khan & 

Joynal Khan and on the basis of amicable family settlement, the 

petitioner got his share over land measuring 3B-1K-13Ls. out of the 

total land (hereinafter to be referred as schedule-A land). 

Accordingly the petitioner became the absolute owner of the 

schedule-A land. After mutual partition, the OP No.3 & 4 sold out 

some land from their respective shares to the OP No.1 & 2. The prof. 

OP No.1 sold his entire share to different persons and thereafter left 

Chapar. The father of petitioner, OP No.3 & 4 and prof. OP. No.1 

never sold any part of their remaining land measuring 10B-1Ls. In 

the month of Feb,2016 OP No.1 & 2 requested the petitioner to allow 

them to reside over a small part of the schedule-A land and OP No.3 

& 4 also requested the petitioner to allow them to reside over his 

share of land for a period of one year. Accordingly petitioner allowed 

them to reside over his share of land. The OP No.1 & 2 started to 

reside over the schedule-B land out of the schedule-A land as 

permissive possessor. Thereafter OP No.1 & 2 constructed 3 nos. of 

tin-shed houses over the schedule-B land and started to live therein. 

But after one year the Ops neither vacated the schedule-B land nor 

handed over the vacant possession to the petitioner in spite of 

repeated request. On 28.2.2017 the OP No.1 & 2 threatened the 

petitioner with dire consequences and verbally abused him. On that 

day OP No.1 & 2 showed the regd. Sale deed No. 266 dtd. 11.2.1992 

& 267 dtd. 11.2.1992. As per the sale deed the OP purchased land 

measuring 2K-9Ls. covered by dag No.6/64 of khatiyan No.29 from 

the OP No.3. In the said deeds the plaintiff's name was falsely shown 

as attesting witness No.1 but the petitioner was not the attesting 



witness of said deeds. Now OP No.1 & 2 are illegally trying to mutate 

their names in the land records on the basis of illegal deed and they 

flatly refused to vacate the schedule-B land. It is further stated that 

OP No.1 & 2 do not have right, title and interest over the schedule-

A land or any part of schedule-B land. Hence petitioner has filed the 

instant case praying for temporary injunction restraining the Ops, 

their agents from entering into the schedule-A land excluding 

schedule-B land and further restraining them from interfering the 

peaceful possession over the schedule-A land. 

 

The Ops have submitted the WO stating inter-alia that OP No.1 & 2 

became the owners of schedule-A land on the basis of regd. Sale 

deed No.266, 267 dtd. 11.2.1992 and they have been possessing 

the schedule-B land since 1992. Hence the petitioner does not have 

any right, title over the suit land and Ops have prayed for reject the 

petition. 

 

On perusal of record reveals that none of the parties have appeared 

for hearing. 

 

Perused the CR.  

 

In this case, there is no dispute as to the fact that OP No.1 & 2 have 

been possessing the schedule-B land by constructing dwelling 

houses. The petitioner though claimed that OP No.1 & 2 are the 

permissive possessor of the schedule-B land but has failed to prima-

facie prove his version by producing any document. Except the mere 

statement of petitioner, there is nothing in the record to prove that 

OP No.1 & 2 have been possessing the schedule-B land as 

permissive possessor. On the other hand, from the xerox copies of 

regd. deeds as aforesaid, it cannot be prima-facie held that OP No.1 

& 2 have been possessing the schedule-B land in the capacity of 

permissive possessor. Thus I do not find any prima-facie case for 

granting the injunction in favour of the petitioner 

 

Further, admittedly OP No.1 & 2 have been residing over the 

schedule-B land by constructing dwelling house and schedule-B land 

is a part of schedule-A land. Thus granting of injunction as prayed, 

would cause more inconvenience to the OP No.1 & 2 than the 

petitioner. Hence I find that balance of convenience is not in favour 

of granting injunction.  

 

Thus, in view of the above, I am of the considered opinion that the 

petition bearing No. 238/17 filed by the petitioner is liable to be 

rejected.  

 

Accordingly case is disposed of on contest. 


